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2.4 The application of law with regard to time
(DL G oo O3l 3oad)

When a new law comes into force, the question that arises is: what will be the fate of legal
situations that are already constituted according to the old law or are in the process of being
constituted?

Which law applies the old or the new?

The application of the law to legal situations following its entry into force does not pose a
problem, but what gives rise to a dilemma are the legal situations in the process of being
constituted or extinguished: those that were in the process of being constituted or extinguished
before the entry into force of the new law or those that were constituted in the old law but
whose effects extend to the future. Which law do we apply, the new or the old!?

This question is called “conflict of Laws with regard to time®”

our lesson.
The objective of this lesson is to inform students about the principles of law application,

their definitions, and some terms used in this field.

, and it is not the object of

For the legal stability, certainty?, public order and sometimes the interests of persons, the
legislator could provide in the body of the text of the new law the terms of its application with
regard to time and provides transitional measures.

There are also certain principles that manage this issue:

O Principle of the immediate effect of the new law
Q Principle of non-retroactivity of laws

What do we mean by these two principles?
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! Ger ). Traynor, Conflict of Laws in Time: The Sweep of New Rules in Criminal Law , 4 DUKE L. J. 713 (1967).
Available at: http://repository.uchastings.edu/traynor_scholarship_pub/29

? Certainty :the principle requires that the law be clear, precise, and unambiguous, and its legal implications be
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2.4.1  The principle of the immediate effect of the new law

When the law enters into force, it becomes applicable to legal situations that follow its

entry into force; this is what is called “the immediate effect of the law*".
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2.4.2  The principle of non-retroactivity of law ¢ sl dua 5 axe fas

The law in principle does not have retroactive effects, which means that a new law does
not apply to old legal situations whose effects were fully consummated® under the old law.

4

>«To consummate an agreement is to carry it out completely, as in a consummated sale. It is to bring to completi
on whatever was either intended or undertaken to be done”., https://legal-
dictionary.thefreedictionary.com/Consummate

M. Arihir, last updated on December 11, 2023 e


https://legal-dictionary.thefreedictionary.com/Consummate
https://legal-dictionary.thefreedictionary.com/Consummate

This was explicitly stipulated by the Algerian legislator in Article 2 of the Civil Code:
“The law applies only to what happens in the future, and does not have a retroactive effect.”

However, there are some exceptions to this principle.

O Exceptions to the principle of non-retroactivity of [aw s, s isa cistiia

ol B

= The legislator can break this principle by enacting an expressly retroactive law, if
necessary

= The case of an interpretative law: Some consider that the new law is one with the
old law, and therefore it has a retroactive effect from the date of entry into force of
the old law, although some others retort by confirming that the interpretative law
cannot be retroactive, because for them it only clarifies and explains the
ambiguous and contested meaning of a text, and therefore it must apply only to
new legal situations and those that were in the process of being constituted or
extinguished when the new law has entered into force. What must be applied is the
immediate effect of the new law, they assert.

ST e e ¥ k] 05 OF gn oy ST 4 L Tl s e 05
e 0l b @ JeSL WyUT e gl gl 255
V)OSl (g Y il O e 2 8500 (3 B ls A poall ade e Lo L
6 of - oo
.@h)j\dwéjcw\éd)&u&
T b lebimaY) e Sl (U3 =
15 ¢ it e Sl oy SL OB e P a T s B g el gy @
e
Ol OF jom oo s & @uutd O (G ppdd) o) O Ul ®
Sl O OF UShy iim o Sliag ¢ i)l 05N BE ey
st gl ST e Lo oy OF (g S ¢ oy ST

Lt gl g el Al il ¢ S

M. Arihir, last updated on December 11, 2023 &



T Akt Ol jets slST cLaBI o) 0,8 Lei b (3 ) Sl o
7&.)}3\.&1.5 ”L"S)j-ﬁ‘ Jj.iy‘u TJM *,.,] -

2.5 Glossary

Terms
4 YL mllaiadll A ally mllaadll
Application of law with regard to time el i (e O 8l Bk
New law 2 (48
Old law sl () 58
Legal situation 58 S e
Constituted S
In the process of being constituted Sl A (g )k A
Extinguished (sas)
In the process of being extinguished sbail) J - (e )k 4
Effects )l
Conflict of laws Ol dll & 5l
Principles of law Osall (gale
Legal stability and certainty Crai 3l (Y5 ) jEEY)
Transitional measures ARl
Immediate effect of the new law Ol g s il
Non-retroactivity of laws Ol il dgpas ) aae
Retroactive law e Sl o5l
Interpretative law i () 58
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2.6 Reading comprehension
Text

The principle of legal certainty is a fundamental principle of law. Citizens, taxpayers, should
in general be allowed to rely on the legislation in force to plan their conduct and transactions.
The government, including the legislator, should respect the principle of legal certainty.
However, it is beyond discussion that the legislator should be able to change its legislation,
including tax legislation. There are various justified reasons to change tax legislation, such as
a change of tax policy and social and technical developments. A change in legislation could,
however, infringe taxpayers’ expectations raised by the existing legislation. This could
especially be the case if the legislator decides that the amended legislation is applicable to
past tax periods (the change has ‘retroactive effect’). But also if the amended legislation has
‘immediate effect’ and therefore only applies to future taxable events or tax periods,
taxpayers’ expectations could be at stake. This would be the case if the legislator does not
provide for grandfathering®. Then, the changed legislation also applies to future effects of a
situation that arose under the old legislation®.

QUESTIONS

1. Give atitle to this text.

2. What can we understand from the expression amended legislation?

3. What can justify the tax legislation change?

3. Why the principle of legal certainty is a fundamental?

4. Which term could replace “legislation is applicable to past tax periods”?

5. Give a case of legal uncertainty cited in the text.

Answers

& This means that an old rule continues to apply to some existing situations, while a new rule will apply to all
future cases (acquired rights).

® Hans Gribnau and Melvin Pauwels (eds.), Retroactivity of Tax Legislation, Amsterdam: EATLP / IBFD, pp.
95-116, 2013, https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2713427
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2.7 QUIZ

Question 1:

When the law enters into force, it becomes applicable to legal situations that follow its entry
into force; this is what is called “non-retroactivity principale.”.

True © False
Question 2:

Fill in the blanks by choosing the missing terms in the following paragraph from the list
below.

“ Interpretative law; old law; retroactive”

Concerning the interpretative law: Some consider that the new law is one with the old law,

and therefore it has a ‘ j effect from the date of entry into force of the

‘ ll,although some others retort by confirming that the

| ] cannot be retroactive, because for them, it only clarifies and explains
the ambiguous and contested meaning of a text, and therefore it must apply only to new legal
situations and those that were in the process of being constituted or extinguished when the
new law has entered into force. What must be applied is the immediate effect of the new law,
they assert.

Question 3:

The judge can break the principle of non-retroactivity of law by enacting an expressly
retroactive law, if necessary

f—;

True © False
Question 4:

The new law does not apply to old legal situations whose effects were fully consummated;
this is the definition of the principale of the immediate effect of the new law.

True ' False
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Question 5:

Fill in the blanks by choosing the missing terms in the following paragraph from the list
below:

“future; constituted; new law; extinguished; old law”

What gives rise to a dilemma are the legal situations in the process of being constituted or

extinguished: those that were in the process of being | ] or | ]
before the entry into force of the ‘ j or those that were constituted in the
’ j but whose effects extend to the ‘ j . Which law do we

apply—the new or the old?
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