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2.6 Subsidiary formal sources

A. The principles of Islamic law 4w/ Lo sdlf i abea

The Algerian legislator put the principles of Islamic law in second rank, after
“legislation”, art1 of the civil code, these are principles inspired by:

» The Quran,
» The sunnah,
» The consensus of scholars,

> The analogy”.
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B. The custom

Custom is the third source. It is a set of unwritten rules and generally accepted practices®.
It is characterized by obligation unlike usage and tradition®.
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C. The principles of natural law and the rules of equity

O Natural law:

The legal dictionary defines natural law as follows:

! «Civil Code », Opcit., p.1.
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“The law is opposed to the positive law, which is the law in force, which is modified
according to the evolution of morals. Natural law is the set of rights that individuals possess
because of their belonging to humanity and not because of the society in which they live.
Natural law, which includes in particular the right to life and health and the right to liberty,
such as the right to property, is inherent to humanity, universal, and unalterable, even though
there is no concrete way to enforce it.> ”.

By “natural law” we mean the right inherent in human nature; it is not positive law whose
sources that contribute to its formation are multiple, but it is a law whose unique source is
human nature. This law pre-exists the legislator®. Ex. Principle of freedom: Man is born free,
this means that the individual as a human being is born with rights. These rights were not
invented by positive law.

Natural law, although it differs in its origin from positive law, is nevertheless not opposed
to the latter but rather complements it; moreover, the legislator invites the judge to resort to
natural law and the rules of equity in the absence of any provision in the preceding sources.
(Legislation, principles of Islamic law and custom’).
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O The rules of equity

If the judge does not find among the sources cited above a basis on which he can rely to
decide a dispute®, he must resort to the rules of equity.

Equity is a flexible concept that changes depending on the situation. Among the concepts
that have been given to equity, there is the necessity of pronouncing the same judgment for
equal cases and a different judgment in unequal cases®.
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°Serge Braudo, « Définition de Droit naturel », Dictionnaire juridique, disponible en ligne, [En ligne]URL :
https://www.dictionnaire-juridique.com/definition/droit-naturel.php
6Philippe Malinvaud, Introduction a I’étude du droit, LexisNexis, Paris, 2013, p.28.
" Art1 du code civil.
® Broad definition: “A dispute is a disagreement on a point of law or fact, a conflict of legal views or of. interests
between two persons.”, Christoph Schreuer, “What’s legal dispute?”,
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2.7 Informal Sources « interpretive » “&y i daaw ) 5 jibaall

By “interpretative sources,” we mean the sources that help to interpret a legal rule; in this
case, they do not create the law, but they provide assistance to the one who applies it to
correctly forge the meaning intended by the legislator and then decide according to what is
right.
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A. The case law/ judicial Precedent (~ldlf sigisy/

These are rulings and judgments rendered by the different courts, and they are supported
by the hight courts™® (Supreme Court and the Council of State, in Algeria)'*. These courts, by
ruling on disputes, put in place modes of interpretation for the correct and easy application of
legal rules. If this interpretation is frequently followed and generalized, it becomes an
interpretive source.

The Algerian legislator invites, through the constitution in its Article 179, the Council of
State and the Supreme Court, to unify “efforts of interpretation” in order to avoid the disparity
of judgments and rulings in a given matter, as he says: “The Supreme Court and the Council
of State ensure the unification of the interpretation across the country and ensure compliance
with the law. ',

What must be noted here is that the importance and nature of case law and its position
differ from one legal system to another. If it is considered in Algerian law as an informal and
interpretative source, it is not so in other legal systems, such as that of United Kingdom®?,
where “The judicial precedent” “4iluadll 481 is considered as a primary source of law™.

We also say “common law” which means the customary law of United Kingdom
emanating in particular from case law™.

“Common law is a law that is not written. It has over time become a set of rules based on
precedent, that is, rules that guide judges who are later called upon to make decisions in
similar cases. This law is not found in any “code”. It only exists in previous decisions. But at

1% University of Melbourne, “United Kingdom Law”, available [online]lURL
‘https://unimelb.libguides.com/c.php?g=925964& p=6688470#:~:text=Case%20law%20(or%20judicial%20prece
dent,t0%20the%20doctrine%200f%20precedent, Acceded November 10, 2023.
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12 « Constitution », décrit présidentiel, n°20-442, qui reléve de I’amendement de la constitution,
Journal Officiel de la République Algérienne, N° 82, 30 décembre 2020, Alger, p.38.
B3 Kiralfy, Albert Roland , Glendon, Mary Ann and Lewis, Andrew D.E.. “common law”. Encyclopedia
Britannica, 4 Jul. 2023, https://www.britannica.com/topic/common-law. Accessed 02 November 2023.

160.022010 b sic]11 admalall cle suaall Gl saaed Y1 e all i jlial) dulpd) adaill 5 5 ) gial) ) sialle ypn i) g3 apmis
> R. Belisle, Journal des traducteurs, Translators' Journal, La "Common Law", Volume 7, numéro 2, 2e trimestre
1962, Les Presses de I’Université de Montréal, p.66.
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the same time, it is flexible and adapts to changing circumstances because judges can

establish new doctrines or change previous ones®”.
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B. The jurisprudence 4id/

According to Cambridge dictionary, the jurisprudence is “the study of law and the
principles on which law is based"”.

“In the United States, jurisprudence commonly means the philosophy of law. Legal
philosophy has many aspects [...] It seeks to analyze, explain, classify, and criticize entire
bodies of law.**”

The purpose of the jurisprudence is to make the law known, to highlight the failures of the
legal system, to interpret the law and case law. Jurisprudence plays a fundamental role
because it can exert an influence on both the judge and the legislator*.

18 Ministére de la Justice Canada, « L'origine de notre systéme juridique », 2021-09-01, available [online]URL :
https://www.justice.gc.ca/fra/sjc-csj/just/03.html, , Accessed 02 November 2023.

7 Cambridge Dictionary, 2023, “jurisprudence”, available [onlineJURL :
https://dictionary.cambridge.org/dictionary/english/jurisprudence, Accessed 02 November 2023.

18 Legal Information Institute, CORNER LAW SCHOOL, “Jurisprudence”, available [online]URL :
https://www.law.cornell.edu/wex/jurisprudence, Acceded November 10, 2023.

9 Philippe Malinvaud, op.cit., p.192
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https://www.justice.gc.ca/fra/sjc-csj/just/03.html
https://dictionary.cambridge.org/dictionary/english/jurisprudence
https://www.law.cornell.edu/wex/jurisprudence

The term jurisprudence designates all legal opinions and works devoted to the study of
law. This term also designates the authors of this work who are mainly academics but also
practitioners such as judges®
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2.8 Glossary

Terms used in Lesson

N° | &Vl allaaadll clhaaadll N° | AVl mllaiadl) A all mllaiadll
4l

1 | Civil code &% 8 |13 | Commun law O G yiia le (58

" e
2 | Principales of islamic | 4=l sl | 14 | Dispute gl

law 4aa3luY)
3 | Quran O | 15 | Interpretation D
4 | Sunnah adl | 16 | Legal system s ol
5 | Consensus of scholars slalall ¢laa) | 17 | Council of State Al Gulae
6 | Analogy wd | 18 | Supreme Court Lle daSas
7 | Custom <aye | 19 | Judge (s
8 | Naturel law bl ol |20 | Jugement FCEN
9 | Rules of equity Al 2l @ | 21 | Ruling BB
10 | Positif law a3 058 | 22 | philosophy of law, O diuls
Legal philosophy

11 | Case Law b=l Agial |23 | Jurisprudence 438
12 | Judicial precedent Alad 44l | 24 | Legislator g pie
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2.9 Reading comprehension

TEXT

“Although most laws are enacted by Parliament in the form of legislation, in a common
law system such as ours the courts can also develop the law. By deciding a disputed point of
law a senior court (known as a court of record) can change or clarify the law, thereby setting a
precedent which other courts are bound to follow or apply in later cases.

By publishing and indexing law reports, ICLR? ensures that people can easily find and
learn about the cases that have changed or clarified the law over the years, how they have
affected earlier cases or interpreted legislation, and whether they have been overtaken by later
cases on the same topic.?*”

QUESTIONS

1. Give a title to this text.
2. What can we understand by the term ““senior courts”?
3. By what means can the senior courts change or clarify the law?

4. What’s the point of ICLR?

Answers

2 Incorporated Council of Law Reporting for England and Wales together with a vast archive of unreported judgments
and indexed case information.

%2 https://www.iclr.co.uk/knowledge/case-law/what-is-case-law/
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Question 1:

The Algerian legislator put Sharia law in second rank, after “legislation”

Selectone: © True ¢ False

Question 2:
The principles of the Muslim religion aren’t inspired by:

Eliminate the incorrect answer

~
]

~ A. Quran

~
J

B. Consensus of scholars

~
J

C. Sunnah

—~

D. Moslem History

ff,

E. Analogy
Question 3:
Custom:

Select one or more :

-
|

A. General and frequent accepted practices

‘:‘—_

B. is characterized by obligation unlike habit or traditions
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,r,

C. is the third source according to civil code

D. is the set of unwritten rules not developed by the legislative power
Question 4:

Natural law is inherent in human nature and pre-exists the legislator.

Selectone: © True © False

Question 5:

If the judge does not find among the legislative texts a basis on which he can rely to decide a
dispute, he must resort secondarily to the rules of equity. Select one: “ True " False

Question 6:

Fill in the blanks by choosing the missing words and expressions in the following paragraph
from the list: interpreting, provide assistance, meaning intended, the source, create

By "interpretative sources” we mean[[ 11 which helpin [[
11 alegal rule, in this case they do not [[ 1] the law but they [[
]] to the one who applies it to forge correctly [[ 1] by the legislator, and

then pronounce according to what is right.

Question 7:

Fill in the blanks by choosing the missing words and expressions in the following paragraph
from the list: correct and easy, interpretation, Rulings, supported by, put in place, judgments,

The case law is manifested in [[ 1] and [[ ]] handed
down by the different courts and whether [[ ]] by the Supreme Court and
the Council of State. These courts, by ruling on disputes, [[ ]] use
modes of interpretation for the application [[ 1] of legal rules, this
effort [[ 1] if it is frequently followed it subsequently becomes generalized

and it becomes an interpretative source.
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Question 8:

The importance and nature of case law and its position do not differ from one legal system to
another

Selectone: ' True © False

Question 9:

“The precedent” is considered the primary source of law in the British legal system.

Selectone: © True © False
Question 10:

The jurisprudence is a case law

Selectone: ' True * False
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