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I11. Sources of law

1. The concept of the source of law

We must differentiate, on the one hand, between “formal and informal sources of law”
and, on the other hand, between the latter and “material sources of law”.

By the term “material sources of law”, we mean the origin of the legal rule. This means
everything that contributes, or has contributed, to creating a set of legal rules applicable in a
state at a given time. In other words, these sources embrace all social phenomena that
contribute to forming the substance of law.

By formal sources, we mean direct sources; they are the obligatory forms that give birth
to the rules of law, that is, the forms that the law must take in order to have the character of a
compulsory rules. Moreover, they are the sources that the judge must take into account, while
“informal sources” are just a source of inspiration.

The formal or informal sources are different from one country to another.
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2. Formal Sources in Algerian Law

The formal and informal sources of Algerian law are divided into three categories:

Q The principal formal sources "l Gl el jibad) O
Q Subsidiary formal sources Aalalia¥l dpan il aladll O
Q Informal sources “interpretive’’ A dgan ) il pladl O

2.1 The principal formal sources "l " &lal) daw ) jibaal)
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Legislation is the primary source of Algerian law. The judge must first observe
“legislative texts”. Legislation in Algeria is divided into three categories according to their
classification in the hierarchy of laws:
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A. The constitution: The fundamental legislation

In states that adopt a formal constitution “codified constitution", the constitution is the
supreme norm, the highest law upon which all other laws are constructed.
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B. International treaties (conventions)

Treaties ratified by the president of the republic under the conditions provided for by the
constitution are superior to the law. Article 154 of the Constitution, last amendment, on
December 30, 2020.
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C. The laws

The laws are divided into two categories:
Organic laws and ordinary laws.

O Organic laws:

They complement the provisions of the Constitution and fall between the categories of
constitutional and ordinary laws. They are established by special procedures and address
issues of importance because:

v They generally regulate the functioning of state bodies,

v They are adopted by an absolute majority of deputies and members of the Council of

the Nation,

v' They are subject to a compliance check with the constitution by the constitutional

court.
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O Ordinary laws:

Ordinary laws often regulate the areas that are not regulated by constitutional or organic
laws; sometimes they are a complement to them.
C. Legislation by ordinances "4yl Ua’ saf gl aoi sl

According to the Algerian constitution, the parliament is the primary legislative body. On
the other hand, the President of the Republic may exceptionally legislate by ordinance.

Legislation by ordinance is mentioned in Article 142 of the Constitution, amendments of
March 7, 2016 and December 30, 2020.

The President of the Republic may, on urgent issues and after consulting the Council of
State, legislate by ordinance in the following cases:

v" In the event of a vacancy in the National People’s Assembly,
v During parliamentary recess,

v"In the event of a state of exception, defined in Article 107 of the Constitution,
Amendment of March 7, 2016, and Article 98 of the Amendment of December 30,
2020.

E. The regulations (g=lsl) < sl g ol

Regulations are issued by the executive power; they are either implementing regulations
or autonomous regulations.

O Implementing regulations : 4sidiill g et

These regulations come from the executive power in order to implement a law or to
provide details, in other words, to clarify it and allow its application. Ex. executive decree.

O Autonomous regulations il gl sl
There are two types:

» The organizational regulations
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They come from the executive power; they are autonomous because they do not come to
implement a law but rather to settle and regulate questions that have not been addressed by
the laws.
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According to Art. 91, Paragraph 6, this power is granted to the president of the republic:
"Matters other than those observed by law fall within the regulatory power of the
President of the Republic.”

> Police regulations : hsal gl ol

They mean those rules established by the executive authority for the purpose of
maintaining public order, such as regulations for traffic regulation, public health, public
markets, etc.
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2.2 Glossary: Terms used in lesson
Absolute majority dallag dle
Algerian law S s
Amendment Caaas
Autonomous regulations Uie g3l o)
Codified constitution (e ) s
Compliance check dalae 448
Constitution B
Constitutional court ) s ASas
Constitutional laws 3 giwd (il 8
Council of the Nation Y ulas
Deputies ol g
Executive authority Aoy adall
Executive decree (S & gy
Formal sources of law Ooall ey jalias
Hierarchy of laws or norms Ol sall
Informal sources of law Ol daas ) e jlas
International treaties Al 5 Claalas
Implementing regulations Apda i) )
Judge xR
Legislation g%
Legislative texts dmy i a uaa
Legislation by ordinances prsl oy g i
Material sources of law osall ke jalias
Members lac
Ordinary laws. Aale (il @
Organic laws A pac il B
Organizational regulations daahati il )
Parliament okl y
Police regulations “Réglements de police” @Y Javall =il
President of the republic 3 seaad) Lt
Presidential decree U ) sy
Provisions of the Constitution sl Sl
Procedures Cilel yal
Public health dae gec dnua
Public markets dsa sae (3 gud
Regulations ol s e
State APR

State bodies

A gall "Clua" 5 jeal

Supreme norm or law
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Traffic regulation
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2.3 Reading comprehension

In modern times, legislation is considered as the most important source of
law. The term “legislation” derived from the Latin word legis which means
“law” and latum' which means “to make” or “set”. Therefore, the word
“legislation” means the making of law',

The importance of legislation as a source of law can be measured from the
fact that it is backed by the authority of the sovereign, and it is directly enacted
and recognized by the State. The expression “legislation” has been used in
various senses. It includes every method of law-making. In the strict sense it
means laws enacted by the sovereign? or any other person or institution
authorized by him®.

Questions:
1. Give atitle to this text.

2. Take an argument from this text that demonstrates why legislation is so
important.

3. What can remind you of the term sovereign?

4. What’s the narrow sense of legislation?

Answers

! The author doesn’t provide a reference for what he claims. We find that the origin of the word legislation is the
Latin word “legislatio”, which means “making law”, according to the LAROUSSE DICTIONARY and
"TOUPICTIONNAIRE", and also according to the Latin Dictionary Online, the word used is “legislatio and
legislationis”, which means “giving of law”, the information is available online, URL: https:/Iatin-
dictionary.net/search/latin/legislatio , Acceded November 10, 2023.

? Possessing supreme or ultimate power.

*Marin Petkov and Dragomir Krastev, THE “Source Of Law” Category Article in 1JASOS- International E-
journal of Advances in Social Sciences - August 2018 DOI: 10.18769/ijasos.455676, p.483.
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2.4 QUIZ:

Question1:
Formal sources of law

Select one or more:

' A. They are the direct sources

" B. They are the forms that the law must take to be compulsory rules of law

T c. They are sources that the judge must take into account in the application of the law
" D. They are the different phenomena that contribute to forming the substance of law.

Question2:

Organic laws are laws drawn up by normal procedures and relate to matters that are not
important.
Select one:

“ True
“ False
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Question3:

Legislation by ordinance, granted to the President of the Republic, is limited by conditions
and procedures

Select one:

True
False

ff,

Question4:

What do you think of this order of norms in Algeria, true or false?

constitutionnal
Block

conventional
block

Statutory bloc

Laws

Regulations bloc

Figure 1 Hierarchy of norms pyramid4

Select one:

‘:‘—_

True
False

I

Question5:

In Algeria, organic laws are adopted by an absolute majority of deputies and members of the
Council of the Nation.
Select one:

-
L

True

-
|

False
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Question6:

Treaties ratified by the president of the republic under the conditions provided for by the
constitution are superior to the constitution.

Select one:

,‘,“—_

True
False

,r,

Question7:

Regulations issued by the executive power are either implementing regulations or autonomous
regulations.

Select one:

f—_

True

-
‘\

False
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